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Abstract

This chapter examines the barriers posed for smaller and poorer World
Trade Organization (WTO) members to challenge trade barriers under the
WTO’s dispute settlement understanding. It first addresses the implications
of the judicialization of the WTO’s dispute settlement system. It next
examines reasons why participation in the WTO’s dispute settlement
system matters. It then summarizes the results of studies of the system’s use
and, in light of these findings, posits explanations for smaller developing
countries’ lack of engagement.

Keywords: WTO dispute settlement, developing countries, legal capacity,
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1. Introduction

The legalized dispute settlement system of the World Trade Organization
(WTO) has been hailed as a new development in international economic
relations in which law, more than power, might reign. Nowhere has the
international ‘‘rule of law’’ advanced more than in trade law. And yet, such
declarations beg the question of who predominantly uses the legal system,
who prevails, and how does it affect bargaining in the system’s shadow?
Can the legal system work for smaller countries and, in particular, for small
developing countries? To what extent has legal capacity – the ability to
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mobilize legal resources to prepare and litigate a WTO case – replaced the
premium provided by market power? This chapter examines not trade
barriers as we conventionally conceive of them but rather the barriers posed
for smaller and poorer WTO members to challenge trade barriers.

Section 2 briefly addresses the judicialization of the WTO dispute
settlement system and its implications for WTO member participation.
Section 3 examines reasons why participation in the WTO dispute
settlement system matters. Sections 4 and 5 respectively assess studies of
the system’s use and posit explanations for smaller developing countries’
failure to use it. Section 6 concludes.

2. The judicialization of international trade dispute settlement

With the WTO’s creation on January 1, 1995, international trade rules
became more detailed, and their application more judicialized.1 The rules
comprise a package of eighteen multilateral agreements, numerous ‘‘under-
standings’’ and ‘‘protocols,’’ and around 26,000 pages of text, including
schedules of concessions. The negotiators of the package combined this
substantive law with a more binding and independent judicial process. At
least nominally, all WTO members are equal before the system, developed
and developing countries alike, from the United States to Mozambique.

The WTO’s Dispute Settlement Understanding created a notable
appellate review system which has generated a more complex case law.
The texts of WTO panel and Appellate Body decisions deploy sophisti-
cated legal analysis, building on previous WTO jurisprudence as well as
some public international law. The case law has burgeoned. WTOmembers
filed [369] complaints over the first thirteen years (from January 1, 1995 to
December 31, 2007).2 Just to read through and understand the growing
WTO case law is an immense task, including for specialized academics.
While panel decisions under the GATT typically averaged around a dozen
pages, under the WTO they range from 100 to 500 pages. While the
GATT produced an average of 86 pages of panel findings per year from
1986 to 1995, the WTO produced 693 pages of panel findings in 1999
(Davey, 2003). If one counts the entire judicial reports and not just the
sections on ‘‘findings,’’ then, in 2000, there were 6,008 pages of WTO
panel decisions, which mounts to 7,251 pages when one includes Appellate
Body and arbitration decisions concerning implementation periods, com-
pliance measures, and sanctions.3 The case law now comprises ‘‘well over

1 On the concept of judicialization, or third party dispute resolution, see Stone Sweet (1999,

pp. 147–184).
2 See Stone Sweet (1999).
3 According to the WTO’s web site, in 2000, there were eighteen panel decisions, eight

Appellate Body decisions, fifteen implementation decisions (pursuant to DSU Article 21.3.c),

seven compliance decisions (pursuant to DSU Article 21.5), and two decisions on sanctions
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30,000 pages.’’4 In short, WTO law involves greater legalization along the
dimensions of binding obligation, precision of rules, delegation to a
dispute settlement institution, and use.5

Greater legalization and judicialization of international trade dispute
settlement, of course, do not come without costs. The demands on human
resources have multiplied if a member wishes to invoke its international
trading rights. Although the legalization of WTO dispute settlement
constitutes a significant achievement in international law, the system
remains far from a neutral technocratic process in its operation. Larger
and wealthier countries are much better positioned to take advantage of
the resource-demanding procedures of the legal system.

Analyses of law, from whatever academic discipline, risk reifying law as
a relatively seamless, cost-free system, not subject to the effects of
asymmetric information and resources, interpretation, and manipulation,
implying that once the ‘‘rule of law’’ is created, rights will be neutrally
enforced. Substantive law – however neutral, and whether it operates
directly or diffusely – is of limited neutrality if weaker parties cannot
mobilize legal resources in a cost-effective manner to pursue and defend
their claims or negotiate them in the law’s shadow.

Absolute trading stakes (the aggregate of a WTO member’s exports and
imports) appears to be the best predictor of a WTO member’s use of the
system.6 That is not surprising. The more that a member trades, the greater
its aggregate stakes in the system, and the greater its incentives to defend its
trading rights, including as a result of pressure from affected constituencies.
A number of studies suggest, however, that a residual explanation for
discrepancies in participation lies in the greater difficulty that developing
countries confront in mobilizing legal resources (what we refer to as legal
capacity) so as to participate in an increasingly complex legal system (Busch
and Reinhardt, 2002; Guzman and Simmons, 2005; Busch et al., 2008a).

These two explanatory factors (aggregate stakes and legal capacity) are
likely related. The larger a WTO member’s economic stakes in the system,

(pursuant to DSU Article 22.6). These gave rise to 6,008 pages of panel decisions, 401 pages of

Appellate Body decisions, 606 pages of decisions by compliance panels, 61 pages of arbitral

decisions concerning the implementation period, and 75 pages of arbitral decisions concerning

the amount of authorized sanctions.
4 See Wilson (2008), available at http://www.wita.org/index.php?tg ¼ posts&idx ¼ List&forum ¼

3&thread ¼ 99&views ¼ 1. The Consultative Board to the WTO Director General reported in

December 2004 that the first ‘‘81 cases for which reports are adopted, and reports whose adoption

is pending, amount to more than 27,000 pages of jurisprudence.’’ See WTO (2004).
5 See Abbott et al. (2000) (characterizing international law in terms of variation in its

precision, obligation, and delegation for third party dispute resolution).
6 See Horn et al. (1999). They write, ‘‘Our tentative conclusion is that the seeming over-

representation by G4 countries, or the mirror image under-representation of developing

countries, to a large extent reflect differences in the diversity and value of trade.’’ Id., p. 26.

See also Francois and Horn (2008).
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the more likely that member will invest in developing and mobilizing legal
resources, including through coordinating with its private sector and
outside legal counsel. This chapter nonetheless posits that the two
explanatory factors do not fully overlap, so that legal capacity has some
independent, explanatory value. The relationship of stakes and legal
capacity to a country’s use of the legal system do not appear to vary
smoothly along a continuum. Rather, there appears to be a break at which
point there is not so much differences in degree, but differences in kind
between WTO members. As an advisor of least-developed countries
skeptically observed, ‘‘the DSU does not have much relevance to the
countries that I advise. It may be the last of their priorities.’’7 In an article
with Marc Busch and Eric Reinhardt, we surveyed the delegations of each
of the member states in the WTO, including e-mails where those members
did not have offices in Geneva, and composed an index measuring a
member’s WTO-related capacity.8 We found that legal capacity matters at
least as much as market power in explaining the use of the WTO legal
system, as well as outcomes in antidumping investigations in domestic
legal systems.9

The term ‘‘developing country’’ is an ambiguous one and does not
clearly differentiate between those who are more likely to use the WTO
legal system.10 Certain developing countries, such as Brazil, India, and
China, may have low per capita income, but they nonetheless can defend
their interests in WTO litigation (at least more effectively than others)
because of the scale and scope of their economies. In short, they have
relatively high aggregate trading stakes. These aggregate economic stakes
spur them to mobilize the requisite legal resources to deploy the legal
system, typically through hiring and coordinating with outside legal
counsel. They have used and have benefited from the WTO dispute
settlement system.11 Smaller developing countries, in contrast, have
generally not used the system.

7 Author interview with Esperanza Duran, Director, Agency for International Trade

Information & Cooperation (AITIC), Geneva, June 6, 2002.
8 Fifty-two delegations responded in full as of May 2007. The survey respondents included a

broad range of member states, in terms of both income and geographical diversity. They

comprised all major users of the WTO dispute settlement system and a broad representation

of those who have never used it, including a large number of least developed countries. See

Busch et al. (2008a).
9 Busch et al. (2008a). Compare Guzman and Simmons (2005) and Bown (2005), available at

http://papers.ssrn.com/sol3/papers.cfm?abstract_id ¼ 546442.
10 Countries falling within the category of ‘‘developing country’’ vary significantly in terms of

their development and trading characteristics. The term, however, is used within the WTO

legal texts and within the WTO system, so that it is also used in the media and scholarship.
11 For a detailed study of Brazil, see Shaffer et al. (2008), available at http://papers.ssrn.com/

sol3/papers.cfm?abstract_id ¼ 1137905.
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3. Why participation in WTO dispute settlement matters: tangible,
systemic, and shadow effects

Participation in the WTO dispute settlement system can matter in four
primary respects. First, it matters in specific adjudication to the extent that
WTO legal decisions affect specific economic outcomes, as they have done.
Busch and Reinhardt showed how around two-thirds of complaints
‘‘ending prior to a ruling (whether before or after the establishment of a
panel), exhibited full or partial concessions by the defendant’’ (Busch and
Reinhardt, 2000). Chad Bown found that these concessions have mattered
economically. Three years after the date of adoption of a WTO judicial
decision in favor of the complainant, imports of the complainant’s affected
goods increased substantially into the respondent member.12 In other
words, WTO dispute settlement has tangible effects by providing greater
market access for individual industries.

Second, and conversely, the failure to participate in WTO dispute
settlement can have terms-of-trade effects that adversely affect the overall
social welfare of a country. If an importing country raises a trade barrier
and that country exercises market power so that foreign exporters must
lower their prices in order to sell in its market, then the exporting country’s
terms of trade are prejudiced. That is, the exporting country will need to
sell a greater amount of its products (at the lower price) in order to obtain
the same amount of imports. The removal or curtailment of the trade
barrier following a successful WTO complaint can thus improve a
country’s terms of trade and overall social welfare because its exporters
will no longer need to reduce their prices to overcome the foreign market
access barrier.13 As Bagwell and Staiger state, ‘‘the terms-of-trade
consequences of trade-policy choices can be expressed equivalently in the
language of market access, and so the terms-of-trade consequences and the
market-access implications of trade-policy choices are different ways of
expressing the same thing.’’14 Whereas the first reason for participation
focuses on the market access benefits to an individual industry, this second

12 See Bown (2004b). Bown controls for other potential explanatory factors. See also Tomz

et al. (2007) (finding that ‘‘GATT boosted trade among signatories, but it exerted at least as

large an effect on colonies, newly independent states, and provisional applicants that had not

acceded, but nonetheless possessed the rights and obligations of members’’). The article

responds to Rose (2004) (maintaining that there is ‘‘little evidence that countries joining or

belonging to GATT/WTO have different trade patterns than outsiders,’’ and thus it appears

that GATT/WTO has not encouraged trade).
13 According to Bagwell and Staiger (2002, p. 3), ‘‘The purpose of a trade agreement is to offer

a means of escape from a terms-of-trade driven Prisoners’ Dilemma.’’
14 Bagwell and Staiger’s (2002, p. 5) theory accounts for both economic and political motiva-

tions since member governments implicitly make commitments of greater market access to

these industries in return for their political support during the negotiation and ratification of

trade agreements. Id., p. 3. See also Schwartz and Sykes (2002, p. 179) and Milner (1997).
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reason focuses on the welfare of a country as a whole on account of terms-
of-trade effects.

Third, systemically, participation matters where WTO jurisprudence
shapes the interpretation, application, and social perceptions of the ‘‘law’’
over time and thus affects future bargaining positions in light of these
understandings. Just as in domestic law, the outcome of an individual WTO
case has not only a tangible component but also a broader systemic one.15

The tangible component is that a measure is found to either violate or
comply with a legal obligation, and if it is in violation, it gives rise to a
remedy, both benefiting the exporter and (potentially) a country’s terms of
trade. The systemic component affects the understanding of the law’s
application in subsequent cases. In short, participation affects the framing
of cases, which affects judicial interpretation, which affects what the law
means over time. As an interviewed developing country delegate states,
‘‘what they [panels] do is fill in the gaps of trade agreements;ywhat they
do is to finish the job negotiators did not perform,’’ perhaps as part of an
intentional compromise, when negotiations failed to define a provision with
much precision, leaving its meaning to be resolved in the future.16 Those
who participate in WTO cases help to define that meaning through case law.

This systemic component leads to the most important fourth, and
related, point. WTO law can affect domestic and bilateral political
bargaining in the shadow of a potential case without any formal complaint
being filed.17 Domestically, the WTO legal system gives governments
leverage over economic sectors that demand protection. Governments can
now argue that such protection is costly because it can result in authorized
trade retaliation (Staiger and Tabellini, 1999). Blonigen and Bown, for
example, found statistical evidence that suggests that ‘‘retaliation threats
substantially affect US AD [antidumping] activity from 1980 through
1998’’ by making it both ‘‘less likely [for private petitioners] to name a
foreign import source in an AD petition’’ and ‘‘government agencies less
likely to rule positive in their AD decision.’’18 WTO law also provides
strategic actors with arguments that they may deploy in domestic political
debates regarding regulatory initiatives.19

15 See, e.g., Galanter (1974).
16 Author interview, July 13, 2005, Geneva.
17 See, e.g., Shaffer (2003a). The book notes, among other matters, where Pakistan settled

U.S. complaints against its automobile domestic content requirements, its system of

differential alcohol tax rates, and its filing system for patents, in the shadow of successful

U.S. litigation against other WTO members.
18 See Blonigen and Bown (2003, p. 249) and Busch et al. (2008b), available at http://userwww.

service.emory.edu/Berein/research/AD.pdf (finding statistical evidence ‘‘that suggests that the

WTO legal regime deters protectionist practices against fellow members’’).
19 As a Brussels lawyer confirms, ‘‘trade issues and trade arguments are very much used in the

adoption of (EU) legislation. I have worked a lot in the EU proposed legislation on electronic

take back and restrictions of hazardous substances in electronic products where we used a lot
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Bilaterally, WTO law, jurisprudence, and legal procedures affect
bargaining over trade disputes conducted in the legal system’s shadow.
As Marc Galanter reminds us regarding domestic litigation, ‘‘the career of
most cases does not lead to full-blown trial and adjudication but consists
of negotiation and maneuver in the strategic pursuit of settlement through
mobilization of the court process.’’20 Galanter calls this process
‘‘litigotiation.’’ WTO members likewise settle the vast majority of their
disputes over WTO obligations without litigation. Although the percen-
tage of settled WTO claims is much lower than in domestic contexts,21

over 65% of WTO requests for consultations have never produced a panel
report.22 GATT and WTO settlements have led to significant concessions,
in fact, data show greater concessions from settlements on average than in
fully litigated cases.23 In short, WTO members, in the words of Canada’s
trade minister, pursue a ‘‘two-pronged approach – litigation and a
negotiated settlement’’ – when faced with a trade dispute (Pruzin, 2004).

Two primary aspects of the law exercise shadow effects on bargaining:
the law’s substance and the law’s procedures. First, the substance of WTO
law, as set forth in the WTO agreements and as interpreted in WTO case
law, inform and constrain settlement negotiations conducted in the law’s
shadow. As Mnookin and Kornhauser observe in their famous study in a
domestic divorce law context, ‘‘the outcome that the law will impose if no
agreement is reached gives each [party] certain bargaining chips – an
endowment of sorts’’ (Mnookin and Kornhauser, 1979). Those WTO
members who participate most actively in WTO litigation can ‘‘play for
rules’’ and thus affect the nature of the bargaining chips. They are also

of trade arguments to defend US industry’s interests. I think that focusing also in the

legislative adoption phase changes somewhat the approach. The law firms are no longer

specific trade law firms but regulatory law firms.’’ E-mail from Candido Garcia-Molyneux

(January 7, 2002).
20 See Galanter (2001, pp. 577, 579) and see also Galanter (1984, p. 268).
21 See Galanter (2004, pp. 459–570), noting that ‘‘the percentage of civil cases reaching trial

has fallen from 11% in 1962 to 1.8% in 2002,’’ replaced by ‘‘increases in settlements, in

disposition by summary judgment, and in diversion into Alternative Dispute Resolution’’.
22 As of July 24, 2008, 324 Requests for Consultations under the WTO that were filed by

December 31, 2004, had resulted in circulation of 111 Panel Reports (constituting 34.3% of

the total filings. In an earlier study, Busch and Reinhardt noted that ‘‘three-fifths of all

[complaints] end prior to a panel ruling, and most of these without a request for a panel being

made.’’ See Busch and Reinhardt (2000, pp. 158–159). (This statement refers to GATT and

WTO statistics combined.) The authors noted that no panel was ever established in roughly

55% of the cases. Id., p. 161 (chart noting increase in settled complaints from 58.2% in the

period from 1989 to 1994 to 66.5% during the period from 1995 to 1999, the first five years of

the WTO). See also Parlin (2000, pp. 565, 567–569).
23 Busch and Reinhardt (2000). Since Busch and Reinhardt do not include disputes settled

without the filing of a formal WTO complaint, the overall number of trade conflicts that

resulted in concessions without the need for a WTO panel decisions is considerably higher.
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more likely to be aware of the bargaining chips that they may deploy in
order to use them strategically to their advantage.

Because of the WTO judicial system’s weak enforcement powers, the
judicial decision in a particular case should likewise be viewed in terms of its
‘‘shadow effect’’ on the resolution of a dispute. Cases are resolved through
diplomatic negotiations (and private party bargaining behind-the-scenes)24

that take place in the context of, and are informed by, judicial decisions.
A judicial decision simply serves to help the parties resolve their dispute.
Accordingly, following WTO legal rulings in the U.S.–Canadian lumber
dispute over alleged Canadian subsidies, Canada’s former ambassador to
the WTO (working for a U.S. law firm on WTO matters) did not focus on
compliance but focused on how the rulings can help ‘‘clear the way towards
common ground on reaching an agreement.’’25 In the words of one member
representative to the WTO, ‘‘the end gameyultimately involves negotia-
tion informed by dispute settlement.’’26 Amelia Porges concurs, noting,
‘‘every WTO dispute takes place between two negotiations: one negotiation
that has failed to produce compliance and another negotiation on securing
compliance after the dispute process is over.’’27

WTO members sometimes begin settlement negotiations only after the
WTO ruling is issued. The U.S. Congress, for example, only seriously
attended to modification of the U.S. ‘‘foreign sales corporation’’ tax
subsidies after a WTO panel authorized the EC to sanction the United
States by withdrawing trade concessions in an amount of US$ 4.043 billion
dollars per year.28 Years after the actual decision, the parties were still
bargaining over how the United States would modify its tax regime and
whether this modification was sufficient, in this case triggering further WTO
litigation and bargaining in its shadow (Lam, 2005). As socio-legal scholars
have shown, bargaining continues after legal decisions are rendered in

24 To give an example from the GATT era, one of the judicial panelists in the GATT Section

337 case wrote to the author that, while ‘‘we were sitting in the second hearing, a telegram

arrived that Akzo and Dupont [the private parties behind the suit] had reached an out-of-

court agreement.’’ Letter of January 9, 2004.
25 See Pruzin (2004) (quoting former ambassador John Weeks who now works for the Geneva

office of Sidley Austin Brown & Wood). The dispute concerned countervailing duties that the

United States imposed against Canadian lumber on the alleged grounds that Canada had

subsidized its lumber industry through charging low ‘‘stumpage fees’’ for the right to harvest

trees on Canadian public lands.
26 Author interview in Geneva, June 24, 2002.
27 Porges (2003, pp. 141, 147). She continues, ‘‘It is the negotiation that will determine which

of the range of possible outcomes emerges from a WTO dispute, and when.’’
28 The WTO panel acted as arbitrator in determining the amount pursuant to Article 22.6 of

the WTO Settlement Understanding, rendering its decision in August 2002. See Pruzin (2002,

p. 1484) and Pruzin (2000, p. 1792) (the $4.043 billion amount ‘‘is based on the value of the

subsidy granted by the US under the FSC scheme which the WTO found to be illegal earlier

this year’’).
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domestic legal systems as well.29 Regarding U.S. contract law, Stewart
Macaulay writes, ‘‘What appears to be a final judgment at the trial level may
be only a step toward settlement. The judgment may affect the balance of
power between the parties, but often it will not take effect as written.’’ This
phenomenon, however, is much more pronounced in the WTO legal system
because the system wields no police powers for enforcement.

In addition, and perhaps more importantly, the law’s ‘‘shadow’’ effects
include the costs of deploying the law procedurally. As Herbert Kritzer
points out regarding domestic litigation, ‘‘the ability to impose costs on the
opponent and the capability of absorbing costs’’ affect how the law
operates.30 Where large developed countries can absorb high litigation
costs by dragging out a WTO case, while imposing them on weaker
complainants, they can seriously constrain a country’s incentives to initiate
a claim and correspondingly enhance a country’s incentives to settle a
dispute unfavorably. WTO law likely casts a weaker shadow for countries
that lack lawyers conversant with WTO law, which tend to be smaller
developing countries.31 When a country is unable to mobilize legal
resources cost-effectively, its threat to invoke WTO legal procedures
against a country that wields greater legal resources has less credibility. It
may not even consider the threat of litigation, knowing the challenges that
it faces. It has less of an incentive to even study the details of WTO law,
affecting what is called – in socio-legal studies – its ‘‘legal consciousness’’
(Cortese, 1966). It is this aspect of the WTO legal system, one which is
rarely examined by legal and other academics other than in passing, which
most adversely affects smaller and poorer members.

4. Some statistics on the system’s use

Academics have increasingly mined statistics on the use of the WTO dispute
settlement system to examine who are the primary participants and which of
them are most successful. A number of scholars have examined how
‘‘developing countries’’ have fared compared to ‘‘developed countries.’’

The statistics show that the United States and EC remain by far the
predominant users of the WTO legal system and thereby are most likely to
advance their larger systemic interests through the judicial process and

29 Macaulay (2003, pp. 44, 89) (for example, the case Aluminum Corporation of America v Essex

Group Inc.).
30 Kritzer (1991, pp. 73–75, 103–104, 132–133) (noting that the shadow of the law is also ‘‘the

ability to impose costs on the opponent and the capability of absorbing costs’’). See also

Trubek et al. (1983, p. 72) (a study of litigation in the United States).
31 Compare Jacob (1992, pp. 565, 586) (noting ‘‘the language in which a claim is initially

framed combined with the manner in which attorneys are used and the success of consultation

with personal networks are perhaps the key variables in determining the strength of the

shadow of the law’’).
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through bargaining in its shadow. Although their proportion of total
WTO complaints has somewhat declined in the last few years, they
continue to be the system’s predominant users. Overall, during the WTO’s
first thirteen years (as of January 1, 2008), collectively the United States
and EC were complainants in about 44% of the complaints filed and
defendants in 43% of the total.32

These percentages dramatically increase when accounting for cases that
have been fully litigated before WTO panels where the systemic impacts
are greatest. The United States and EC are typically third parties when
they are not a plaintiff or defendant. This raises their respective
participation rates in cases fully litigated before WTO panels (from
January 1, 1995 to December 31, 2007) to 99% (United States) and 85%
(EC).33 As of the end of 2007, the United States had participated as a
complainant, defendant, or third party in every Appellate Body proceed-
ing but one.34 The U.S. and EC participation rates are much higher than
their percentages of global trade, which in 2006 were about 12.6% and
18.1%, respectively, of world merchandise exports.35 As parties and third
parties, the United States and EC attempt to defend their systemic interests
in shaping the interpretation of WTO rules over time.

Nonetheless, by many measures, the legal system has worked relatively well
for the larger developing countries. Because of their participation, developing
countries’ overall relative and aggregate use of the legal system have increased
significantly since the WTO’s creation, as has their relative success.36

32 Leitner and Lester (2008, p. 179). These figures are for all cases filed, not all Panel or

Appellate Body decisions that were adopted. Compare Leitner and Lester (2005, pp. 231, 234)

and Leitner and Lester (2003, pp. 251–253) (where collectively, the United States and EC were

complainants in 48% and defendants in 41% of total complaints filed). From 1948 through

the end of June 2000, the United States was either a complainant or defendant in 340 GATT/

WTO disputes, constituting 52% of the total number of 654 disputes, while the European

Community, which became more active over time, was a party in 238 disputes, or 36% of that

total. See Busch and Reinhardt (2002, p. 462).
33 See Shaffer (2003a, pp. 128–133, 157, Tables 6-1 and 7-1).
34 Worldtradelaw.net, Participants and Third Participants in Appellate Body Proceedings,

worldtradelaw.net/dsc/database/partiesab.asp (last visited June 19, 2008). Technically, the

United States was not a third party in case DS290 (EC-Protection of Trademarks and

Geographical Indications), but it was a complainant in the similar case that preceded it and

which has the same title, DS174. These percentages have increased, in particular for the EC

which has become a more systematic participant as a third party. See, e.g., Smith (2004,

pp. 542, 561) (‘‘Measured as a proportion of their opportunities to appear (i.e. the number of

cases in which they are neither complainant nor defendant), the US has taken part as a third

party participant in a remarkable 94% of appeals (15 of 16), while the EU has done so in 64%

(18 of 28). The next most frequent participant is Japan at a much lower rate of 33 percent (10

of 30), followed by India (7 of 39) and Canada (6 of 34) at 18 percent.’’).
35 UN COMTRADE Yearbook (2006). Compare Hoekman and Kostecki (2001, p. 59) (noting

in 1999 that the corresponding figures were 16.8% and 20.1% of world merchandise exports).
36 Compare Bown (2004a, pp. 59, 64) (noting an increase in developing country participation

as complainants from ‘‘roughly 30%’’ of GATT disputes to ‘‘roughly one third’’ of WTO
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A comparison of the numbers for the patterns for ‘‘complainants’’ under the
GATT andWTO shows the following increase in developing country activity:

As a proportion of total bilateral complaints filed, developing countries
have gone from around 31% (in the GATT) to almost 40% (in the
WTO).37

Yet as Hunter Nottage points out, five developing countries account for
60% of developing country complaints, and thirteen developing countries
account for 90% of them.38 In total, 95 of the WTO’s 120 non-OECD
members had never filed a complaint before the WTO, and 62 had not
even participated as a third party.39 As regards countries from Africa and
the Middle East, none has ever been a complainant before the WTO. No
country in the region has been a respondent either, besides Egypt (four
times) and South Africa (three times).

Moreover, the statistical data likely overstate the actual ‘‘in house’’
experience of developing country officials with the legal system,
experiences that could be deployed for bargaining and litigation in future
disputes. For example, in a number of cases, developing countries
may participate through the direct financial and legal assistance of
more powerful WTO members that promote their own interests, as
when the EC provided funds for fourteen ACP countries to hire lawyers
in Brussels to defend their interests as a third party (and indirectly, the
EC’s interests as a party) in the EC-Sugar case brought by Brazil
and Thailand. Although some of these countries’ Geneva representatives
actively followed the legal arguments in the case, they were the
exception.40

disputes) and Busch and Reinhardt (2002), pp. 466–467 (noting how, for data through

2000, ‘‘Developing countries constituted some 31 percent of GATT complainants, yet

only 29 percent of WTO complainants, despite their ballooning proportion of the overall

membership,’’ although developing country membership in a 148-member WTO is much

greater than that of the original 23-member GATT. These latter figures include the growing

number of developing country cases against each other).
37 This calculation, however, does not control or normalize for different factors, such as the

increased number of developing country members, increased number of intra-developing

country cases, levels of income, amount of trade, and so on.
38 See Nottage (2008). Brazil and India in particular have been relatively active users of the

WTO system, with Brazil having initiated twenty-three WTO complaints and India seventeen

complaints during the first twelve-plus years. Calculated from WTO update as of May 2008.

The World Trade Report 2007 lists WTO complaints filed through July 31, 2004, and finds

that developed countries were complainants 199 times (or 58.7%) and developing countries

140 times (or 41.3%).
39 These figures are as of December 31, 2007.
40 Confirmed in a number of author interviews in Geneva, July 2005. The EC provided

funding that it justified as technical assistance under the Cotonou Agreement. The EC’s

private sugar trade association, CEFS (Comite Europeen des Fabricants de Sucre), separately

hired a law firm. EC lawyers worked closely with these teams of lawyers, as well as a

Caribbean lawyer hired separately by the Caribbean sugar industry. Author interview with a

private attorney working on the case, Chicago Illinois, May 28, 2004.
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Likewise, the success of developing countries in WTO litigation (compared
to under the GATT) appears to have increased in terms of gaining market
access. Busch and Reinhardt found that ‘‘developing country complaints saw
defendants fully liberalize disputed measures 36 percent of the time under the
GATT, increasing to 50 percent under the WTO’’ (Busch and Reinhardt,
2003a). The economist Chad Bown’s data, which is based on a calculation of
actual liberalization measured in terms of increased imports to the defendant
country three years after the legal decision, also suggest ‘‘that developing
country plaintiffs are seeing greater success under the dispute settlement
provisions of the WTO than was the case under the GATT.’’41

When broken down further, however, these statistics show signs of
disparity in the legal system’s use and in WTO member’s success rates.
Bown finds statistical support for the existence ‘‘of institutional bias’’
against smaller exporting countries’ ability to use the legal system, in
particular because of ‘‘the inability to make credible retaliatory trade
threats against the respondent, the unwillingness to participate in disputes
against respondents on whom exporters are reliant for bilateral aid, and
the difficulty of affording legal representation because of the exporting
countries’ low levels of income.’’42

Developing countries have, in fact, been much more frequently targeted
as defendants by all categories of countries. As Table 1 shows, a developing
country is about 4.5 times more likely to be subject to a complaint under the
WTO than under the GATT.43 Of course, a major reason that developing
countries have been much more likely to be defendants is that they assumed
more legal obligations under the WTO than under the GATT, where they
were subject to few binding tariff commitments and were often not subject
to the side ‘‘codes,’’ and there are now more developing country members.44

Table 2 shows the nature of defendants.
Table 3 presents the number of complaints filed by developing

countries, by period and target. It shows how developing countries
are about twelve times more likely to target complaints against each other

41 See Bown (2004a), pp. 66–67.
42 See Bown (2005, p. 5) and Bown (2004b).
43 See also Busch and Reinhardt (2002), pp. 466–467 (noting a developing country ‘‘is up to

five times more likely to be subject to a complaint under the WTO’’). See also Bown (2004a)

(comparing 45% figure under WTO with an 11% figure under GATT). See also Hoekman

and Kostecki (2001), pp. 394–395 (showing that, under the WTO, ‘‘the developing country

share in terms of being a defendant rose to 37 percent’’ compared to ‘‘only 8 percent of all

cases brought during the GATT years’’).
44 Jackson et al. report that ‘‘the number of tariff lines ‘bound’ under Article II’’ of the GATT

following the Uruguay Round negotiations and the creation of the WTO increased ‘‘from

78% to 99%’’ for developed countries and ‘‘from 22% to 72% for developing countries.’’ See

Jackson et al. (2002, p. 348). Similarly, the Agreement Establishing the WTO is famous for

creating a ‘‘single package’’ where the old codes (as revised) and new substantive agreements

were included as annexes to the agreement under a single institutional umbrella. Id., p. 219.
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than they did under the GATT.45 Correspondingly, they are relatively less
likely to target complaints against developed countries.46

Smaller developing countries have also been less likely to defend
their systemic interests within the WTO judicial system as third parties.

Table 1. Nature of complainant: developed or developing countrya

Regime Developed Developing Total

GATT 299 134 433

69.05% 30.95% 100.00%

WTO 240 157 397

60.45% 39.55% 100.00%

aThis database covers all complaints filed through December 31, 2007. Country classifications

as developed or developing are based on the WTO Dispute Settlement Database created

for the World Bank by Henrik Horn and Petros C. Mavroidis (‘‘Horn Database’’), available

at http://worldbank.org (search for ‘‘WTO Dispute Settlement Data Base’’) (last visited

November 20, 2008); see also Chapter 1. For the purposes of this table, we have counted Korea

as a developing country under the GATT and as a developed country under the WTO because

its status has changed as it has developed over time. This categorization does not affect the

central point highlighted by the table, since Korea was a complainant only once during the

GATT. For GATT statistics, see Table 16 of the World Trade Report (2007), p. 269.

Table 2. Nature of defendant: developed or developing countrya

Regime Developed Developing Total

GATT 395 37 432

91.44% 8.56% 100.00%

WTO 246 151 397

61.96% 38.04% 100.00%

aThis database covers all complaints filed through December 31, 2007. Country classifications as

developed or developing are based on the Horn Database. We have counted Korea as a deve-

loping country under the GATT and as a developed country under the WTO due to its change in

status over time. If Korea were considered a developed country under the GATT, the change

would not affect the point highlighted by the table, since Korea was a respondent only four times

during the GATT. For GATT statistics, see Table 18 of the World Trade Report, 2007, p. 271.

45 Compare World Trade Report 175 (2003) (‘‘Some 41 per cent of all complaints brought by

developing countries since the entry into force of the WTO in 1995 have been directed against

other developing countries, and this tendency has increased over the past years.’’). Although

intra-developing country trade has increased, ‘‘more than two-thirds of intra-developing

country trade originates and is destined to developing Asia.’’ World Trade Report 25 (2003).

These trade patterns are not replicated in dispute settlement patterns.
46 Reinhardt documented earlier that developing countries are about ‘‘one-third less likely to

file complaints against developed states under the WTO than they were under the post-1989

GATT regime.’’ Unpublished manuscript cited in Busch and Reinhardt (2002), p. 467.
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Once again, larger developing countries have increased their participation
as third parties significantly in recent years. By December 31, 2007,
thirteen developing countries had participated as a third party more than
ten times, led by China (61), India (50), and Brazil (49).47 Overall,
however, most developing country members have never participated as
either a party or third party in a WTO case.

The larger WTO members find that participation as a third party
is important for them to keep abreast of WTO dispute settlement
developments. A lawyer from a mid-sized developed country mission notes
three primary reasons for participating as a third party.48 First, an
important procedural issue could arise affecting all future cases. Second,
the interpretation of a point of substantive law could have implications for
the country in future cases. Third, and perhaps most importantly, a
country needs ‘‘to stay in touch with panel activity’’ in order to know how
panels and the Appellate Body are working so that, when it has a
complaint, it can tailor legal arguments and litigation strategies accord-
ingly. WTO Appellate Body members and secretariat officials change
over time. Just as in domestic litigation, a party needs to know the
‘‘institutional culture and personalities’’ of the judges and the tribunal.49

Finally, when developing countries have initiated complaints, their
complaints have been less likely to result in favorable concessions than
have those of developed countries. Importantly, Busch and Reinhardt
have found that ‘‘the complainant’s income (and, likewise, market size)
has no effect on its prospects of winning a judgment, given that one is

Table 3. Target of developing country complaintsa

Regime Developed Developing Total

GATT 123 5 128

96.09% 3.91% 100.00%

WTO 84 73 158

53.16% 46.84% 100.00%

aThis database covers all complaints filed through December 31, 2007. Country classifications

as developed or developing are based on the Horn Database. Korea has been counted as

a developing country under the GATT and as a developed country under the WTO due to

its change in status as it has developed over time. If Korea were considered a developed

country under the GATT, the numbers would change only slightly and would not affect the

analysis.

47 These figures are as of December 31, 2007. China has been proportionally quote active as a

third party since it joined in December 2001.
48 Author interview, Geneva, June 24, 2003.
49 The quoted passages are excerpts from the interview.
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going to be issued,’’ suggesting that there is no statistically apparent
political bias in the judicial system itself.50 They likewise have found that
‘‘[a] rich complainant has no special advantage over a poor but equal-sized
complainant in securing compliance from a defendant found in violation
of WTO obligations,’’ which can be explained, at least in part, by the non-
compliance following a number of fully litigated U.S.–EC cases.51

However, Busch and Reinhardt found that developing countries have
been less able to settle complaints advantageously during the consultation
phase, which involves a significant percentage of WTO complaints, and
ones that have triggered the greatest amount of market access conces-
sions.52 Their analysis showed that, overall, developed country complai-
nants in WTO cases saw defendants fully liberalize disputed measures 74%
of the time, compared to only 50% for developing country complainants
(Busch and Reinhardt, 2003a). This discrepancy expanded significantly
when one excludes the largest developing countries. Seventy-one percent of
the cases in which developing countries benefited from full compliance
involved complaints from the largest and wealthiest developing countries
(Brazil, India, Korea, Singapore, Thailand, Mexico, Chile, and Argentina).53

It is precisely in settlement negotiations after the filing of a complaint and
before a WTO panel has issued a ruling that ‘‘rich complainants are much
more likely to get defendants to concedeythan poor complainants, holding
GDP constant’’ (Busch and Reinhardt, 2003a).

These statistics suggest that developing countries are less able to
convince a defendant of the eventual success of their case at any early stage
and that a defendant may more likely drag out a legal case against a
developing country plaintiff in order to impose legal costs that it is better
positioned to absorb. Busch and Reinhardt maintain that ‘‘the WTO has
exaggerated the gap between developed and developing complainants with
respect to their ability to get defendants to liberalize disputed policies. In
short, wealthy complainants have become significantly more likely to
secure their desired outcomes under the WTO, but poorer complainants
have not.’’54 In other words, while developing countries have benefited

50 See Busch and Reinhardt (2003a, pp. 719, 732). Compare Smith (2004, pp. 542, 568–569)

(finding that the Appellate Body’s ‘‘institutional interests, however, at times conflict with

those of developing countries in the WTO, as these decisions on balance threaten to

exacerbate existing inequalities, at least in the short term’’).
51 Id., p. 732. Busch and Reinhardt note that greater concessions are obtained, on average,

after a complaint is filed and before it is fully litigated, since full litigation indicates that a

defendant may face severe domestic political constraints against modifying its trade restrictive

national measures. Id., p. 474.
52 They note that ‘‘the net effect of invoking adjudication, in the form of panel establishment,

is to significantly increase the level of liberalization of disputed measures.’’ Busch and

Reinhardt (2002), p. 474. See also Busch and Reinhardt (2000, pp. 158, 162).
53 Id., p. 726.
54 Busch and Reinhardt (2003a), pp. 728–729.

Developing Country Use of the WTO Dispute Settlement System 181



from a legalized dispute settlement system, these studies suggest that they
have been less able to obtain concessions than developed countries,
whether the explanation is on account of legal capacity constraints or
political considerations. This analysis further demonstrates the importance
of bargaining effectively in the shadow of the WTO legal system.

5. Why smaller developing countries do not participate

Smaller developing countries are less likely to participate actively in WTO
dispute settlement because of structural factors. On the benefit side, their
exports are of a smaller aggregate value and variety, so that they have lower
aggregate stakes in WTO complaints. In consequence, they will generally
benefit less from a successful claim.55 The WTO’s weak remedies further
reduce their incentives to initiate complaints. On the cost side, many develo-
ping countries have less effective governance systems, including less capacity
to identify and pursue WTO complaints. I have previously identified the
cost side factors in terms of the constraints of legal knowledge, financial
endowment, and political power, or, more simply, of law, money, and
politics.56 These cost and benefit factors interact. Simply stated, for most
developing countries, the prospective benefits from litigation are less likely to
exceed the costs of litigation, including the economic and political costs.

Aggregate stakes matter most in the decision to file a complaint. A small
developing country could have high relative stakes over a foreign trade
restriction, so that WTO law could be of significant benefit to it. That is, a
particular trade barrier could be of relative importance in relation to its
total exports and economic production. In fact, a small developing country
could have much higher relative stakes over a trade restriction in relation to
its economy than the United States and EC. However, that country’s case is
likely to be of much smaller aggregate value. For example, in their study of
U.S.–EC trade disputes, Busch and Reinhardt ranked a dispute that affects
over US$ 150 million in annual trade as a ‘‘high stakes’’ dispute (Busch and
Reinhardt, 2003b). However, a $150 million dollar claim only represented
about .0015% of U.S. gross domestic product at that time (2001). A claim
of comparable importance for Honduras would equal around US$ 255,000
dollars.57 Honduras is not even a ‘‘least-developed country,’’ and, not

55 See the data in Nordstrom and Shaffer (2008).
56 See Shaffer (2006, p. 177). The structural factors include internal governance challenges in

many developing countries. See discussion in Shaffer et al. (2008).
57 In 2001, the United States gross domestic product (GDP) equaled approximately US$ 10.1

trillion. In 2000, Senegal’s GDP was about $16.2 billion, and Honduras’ approximately 17

billion, in terms of purchasing power parity, such that a ‘‘high value’’ claim under Busch and

Reinhardt’s criteria, respectively, would equal from around $240,000 to $255,000 for these

countries. See CIA World Factbook, available at https://www.cia.gov/library/publications/

download/download-2001/index.html. U.S. GDP rose to 11.5 trillion dollars in 2003 and to

Gregory Shaffer182



surprisingly, only one least-developed country (Bangladesh) had even filed
a WTO complaint as of December 31, 2007. Even for relatively larger
developing countries such as Peru, Malaysia, and Egypt, although a
comparable ‘‘high stakes’’ claim would be valued at around US$ 2–4
million, respectively, the risk of procedural delays, loss, and non-
compliance would significantly discount the case’s value.58 In short, Peru
Malaysia, and Egypt will tend not to bring claims that are considered to be
of ‘‘high stakes’’ for the United States and Europe, but only claims that
affect a much larger percentage of their gross domestic products.

Legal costs have an invariant component that does not vary with the
size of the complaint.59 If the system is sufficiently complex to require a
developing country to hire a foreign outside law firm in order to litigate
effectively, the attorney’s fees would likely cost at least US $400,000, and
possibly much more.60 In the case Chile—Price Band System and
Safeguard Measures relating to Certain Agricultural Products, the
Association of Argentine Edible Oil Industries (known by its Spanish
acronym as CIARA) paid a law firm US $400,000 just to write the brief
‘‘for providing a first draft of the demand and being available for specific
consultations,’’ even though this limited legal work was found to be
‘‘less useful than expected.’’61 Many claims, such as Brazil’s against U.S.
cotton subsidies, have resulted in significantly greater legal costs. In the
cotton case, it is stated that Brazil’s cotton trade association faced legal
fees of around U.S. $2,000,000.62 U.S. and EC-based multinational firms

11.75 trillion dollars in 2004, so that such a high stakes claim would constitute only .0013% of

U.S. GDP in those years.
58 Peru’s GDP was around $123 billion, Malaysia’s around $212 billion, and Egypt’s around

$258 million based on purchasing power parity. See CIA World Factbook, available at https://

www.cia.gov/library/publications/download/download-2001/index.html.
59 See further discussion in Nordstrom and Shaffer (2008).
60 Litigation at the international level involves a distant forum in which legal expertise tends

to be U.S. and Euro-centric, highly specialized, and expensive. In 2003, it was stated that

complainants can face fees ranging from $300 to $600 or more an hour when they hire private

law firms to advise and represent them in WTO cases. Confirmed in e-mail messages from two

Washington DC trade lawyers, January 15 and Januray 18, 2003, and subsequent discussions,

and these figures are rising. In 2001, Michalopoulos cited a figure of ‘‘$250–1000 an hour.’’

Michalopoulos, (2001). See also Nordstrom and Shaffer (2008).
61 See Tussie and Delich (2004). The case may be found at Chile—Price Band System and

Safeguard Measures relating to certain Agricultural Products, Report of the Panel, WT/

DS207. ‘‘To select the law firm, the [Foreign Affairs] Ministry suggested a list of three out of

which CIARA picked one.’’ CIARA also provided its own expertise, as did the Institute for

International Agricultural Negotiations, or INIA, the think tank funded by the Argentine

agribusiness sector. Id.
62 Author interview, July 20, 2005 (noting a figure of $2 million). See Becker (2004, pp. C1, 7)

(‘‘the litigation has already cost $1 million’’). As for the fees in the Brazilian cotton case,

author interview with lawyers and trade association representatives in Sao Paulo, Brazil,

April 2004 (referring to attorney fee estimates of between US$ 1–2 million dollars). Similarly,

Indonesia’s legal fees in the U.S. and European challenge to its national car program also
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are willing to pay much more. In the U.S.–EC Boeing-Airbus dispute, it is
estimated that fees were running at $1,000,000 per month and could reach
$20,000,000 for each company if the case is not settled. Each company had
hired a major U.S. law firm to represent it so as to provide the respective
U.S. and EC trade authorities with maximum assistance to defend their
commercial interests, including outside statistical analyses of the subsidies
and their impact.63

The Advisory Centre on WTO Law enables developing countries to
participate at subsidized rates and has represented an important
development for the system (Shaffer, 2006). Yet, a country still needs
legal capacity to provide the factual background and other back-up
support necessary for the Advisory Centre or an outside law firm to litigate
a case effectively. Those cases that are most factually-intensive brought by
developing countries, and in particular the US-cotton and EC-sugar cases,
involved Brazil’s hiring of a U.S. law firm and U.S. and Brazilian
economic consultants, respectively.64

The internal costs of identifying and supporting an individual case can be
higher for a developing country because of economies of scale and scope.
Since developing countries export a narrower array and smaller value of
exports, they are less likely to have experience in WTO litigation. They are
less likely, in socio-legal terms, to be ‘‘repeat players.’’ Because they do not
litigate multiple cases, as do larger countries, they do not benefit from
economies of scale and scope when mobilizing resources for a single case.
As a result, internal support costs in a single case should be higher for a
developing country. In addition, a poor country must consider the greater
opportunity costs confronting it on account of its scarce resources.

Legal expenses have been rising for all WTO members on account of the
growing complexity of WTO jurisprudence. The WTO’s more contextua-
lized, case-specific jurisprudence has arguably increased the demand on
lawyer time. To the extent that WTO panels and the WTO Appellate Body
require higher standards of proof which involve greater use of statistical
trade data as opposed to legal presumptions, legal costs will continue to
rise. Interestingly, when members of the U.S. Congress expressed concern
that Brazil’s case could lead other countries to challenge U.S. agricultural
subsidies, some analysts responded that there was little to fear. They
concluded that the required legal fees would constitute ‘‘a sum that is
prohibitive for the poor nations that suffer the most harm from cheap
subsidized imports’’ (Becker, 2004).

allegedly rose to around $1,000,000 through the panel stage. Discussion with a lawyer in

Geneva, February 7, 2003. However, Indonesia’s fees in the auto case allegedly were not paid

in full when the Suharto government fell in the wake of the Asian financial crisis. Discussion

with former WTO secretariat member, February 12, 2003.
63 Author interview with private attorney, July 20, 2005.
64 See Shaffer et al. (2008).
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In sum, the factors of trading stakes and the various costs of litigation
are interrelated. As two socio-legal scholars write regarding domestic
litigation, ‘‘[a]s costs rise, so does the threshold at which litigation becomes
worthwhile’’ (Friedman and Percival, 1976). In the WTO context, simply
put, the benefits for most developing countries to bring a case are less likely
to exceed the threshold of litigation costs that make bringing a
case worthwhile. Similarly, where the affected private sector in a developing
country could finance the lawsuit, the potential benefits are less likely to
justify the litigation costs, compared to the benefits for U.S. and European
companies and trade associations. It is for this reason that 95 of the WTO’s
120 non-OECD members have never filed a WTO complaint.65

6. Conclusions

To understand the operation of the WTO dispute settlement system,
analysts need to engage in socio-legal and economic analysis. In particular,
analysts need to assess how the legal system’s design and jurisprudence
affect participation and thus who defines what the law means over time.
Analysts likewise need to assess how design and jurisprudential choices
shape parties’ relative abilities to bargain in the law’s shadow, affecting
economic outcomes for individual firms and for countries’ terms of trade.

As any legal system, the WTO is far from perfect. It is subject to severe
challenges for smaller and poorer members. Yet forsaking such law will
not rid the world of systemic disadvantages either. A world without a
legalized dispute settlement system for trade conflicts is beset by greater
power imbalances. Critics of the WTO’s legalized trade dispute settlement
system only need to recall the use of more unilateral mechanisms in the
years preceding its creation. WTO law can provide leverage to less
powerful countries to ward off the threats of the more powerful.

The key issue is how countries should adapt to the legal system, on the
one hand, and how the system’s rules could be modified or jurispruden-
tially applied so as to reduce structural disadvantages, on the other. A
central goal of the chapter is to provoke consideration of alternative
choices in WTO dispute settlement. They include changes in WTO dispute
settlement design that involve less legalization (such as the adoption of
simplified procedures for smaller claims or claims between smaller
countries),66 or more legalization (such as the provision of stronger

65 See Friedman and Percival (1976).
66 One option is to create a distinct small claims procedure for smaller developing countries.

In an article with Hakan Nordstrom, we show how the addition of a small claims procedure

could benefit WTO members with small trade stakes. Depending on its design, such a

procedure could enhance the system’s equity and efficiency, without inflicting greater net

political costs on government officials from a political economy perspective. See Nordstrom

and Shaffer (2008).
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remedies which will facilitate the use of outside law firms and their
financing by private industry).67 They also include key jurisprudential
choices over rules of evidence, burden of proof, and the setting of clear
rules or general (more fuzzy) standards that are more costly to litigate on a
case-by-case basis. These design and jurisprudential choices all involve
complex tradeoffs that entail imperfect institutional alternatives.68

Smaller and poorer countries also need to examine strategies for
mobilizing legal resources that do not involve a change in dispute
settlement rules. They need to do so since the WTO legal system will likely
not be significantly changed and, in any case, lies outside of their control
except through their use of it. This crucial issue of cost-effective strategies
for mobilizing legal capacity to shape and benefit from WTO law is a
separate subject.69 Speaking generally, if developing countries are to
participate meaningfully in the WTO dispute settlement system, they will
need to continue to increase institutional capacity and coordination of
trade policy at multiple levels, from the national to the regional to the
global. They will need, in particular, to develop their own coordinative
mechanisms to include private sector and civil society representatives.
Capacity building endeavors generally will be most sustainable if they
permeate broadly throughout institutions and societies.70

Since developing countries face different contexts, there is no single
strategy that fits all of them. Exporting legal strategies across cultures
regardless of context has never worked.71 Each country will need to
determine how best to adapt the strategies that this chapter explores in light
of its particular circumstances. Many countries already have adopted many
of them to a varying extent. The chapter’s central purpose is to highlight
options and provoke imaginative debate and experimentation with
strategies that developing countries and their constituencies may adopt to
better defend themselves in the international trading system.
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